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IN THE CIRCUIT COURT OF 
THE 11TH JUDICIAL CIRCUIT 
IN AND FOR DADE COUNTY, FLORIDA 
GENERAL JURISDICTION DIVISION 
CASE NO. 94-08273 CA (22) 
HOWARD A. ENGLE, M.D., 
et al. , 

Plaintiffs, 


vs. 

R.J. REYNOLDS TOBACCO 
COMPANY, et al.. 

Defendants. 

_/ 

Miami-Dade County Courthouse 
Miami, Florida 
9:40 a.m. 

Tuesday, October 20, 1998 

TRIAL - VOLUME 99 


The above-styled cause came on for trial 

before the Honorable Robert Paul Kaye, Circuit Judge, 

pursuant to notice. 


2 

APPEARANCES: 

STANLEY M. ROSENBLATT, ESQ. 

SUSAN ROSENBLATT, ESQ. 

On behalf of Plaintiffs 
DECHERT PRICE & RHOADS 
ROBERT C. HEIM, ESQ. 

SEAN P. WAJERT, ESQ. 

On behalf of Defendant Philip Morris 

COLL DAVIDSON CARTER SMITH SALTER & BARKETT 

NORMAN A. COLL, ESQ. 

On behalf of Defendant Philip Morris 
ZACK KOSNITZKY 
STEPHEN N. ZACK, ESQ. 

On behalf of Defendant Philip Morris 
CARLTON FIELDS WARD EMMANUEL SMITH & CUTLER 
R. BENJAMINE REID, ESQ. 

On behalf of Defendant R.J. Reynolds 
KING & SPALDING 
MICHAEL RUSS, ESQ. 

RICHARD A. SCHNEIDER, ESQ. 

On behalf of Defendant Brown & Williamson 
CLARKE SILVERGLATE WILLIAMS & MONTGOMERY 
KELLY ANNE LUTHER, ESQ. 

On behalf of Defendants Liggett Group 
and Brooke Group 
SHOOK HARDY & BACON 
EDWARD A. MOSS, ESQ. 

WILLIAM P. GERAGHTY, ESQ. 

On behalf of Defendant Brown & Williamson 
JAMES T. NEWSOM, ESQ. 

On behalf of Defendant Lorillard 
DEBEVOISE & PLIMPTON 
ANNE COHEN, ESQ. 

JOSEPH R. MOODHE, ESQ. 

On behalf of Defendant The Council for Tobacco Research 
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(APPEARANCES - Continued) 
GREENBERG TRAURIG HOFFMAN LIPOFF ROSEN & QUENTEL 
DAVID L. ROSS, ESQ. 

On behalf of Defendant Lorillard 
MARTINEZ & GUTIERREZ 
JOSE MARTINEZ, ESQ. 

On behalf of Defendant Dosal Tobacco Corp. 
and Tobacco Institute 


KASOWITZ BENSON TORRES & FRIEDMAN 
AARON MARKS, ESQ. 

NANCY STRAUB, ESQ. 

On behalf of Defendants Liggett Group 
and Brooke Group 
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(Whereupon, the following proceedings were had:) 

THE COURT: Having a little bit of difficulty 
getting everybody in order, so we'll send them back 
until we get — some are using the restroom, some are 
not. 

THE BAILIFF: They're out. Judge. 

THE COURT: All right. Now, let's bring them 

in. 

(The jury entered the courtroom.) 

THE COURT: Be seated, folks. Thank you. 

I had some inquiry from a member of the 
panel, the jury panel, through the bailiff or the 
clerk. This is the note I got. It was asked if there 
were holidays taken during the duration of the trial. 
Somebody wanted to know. 

And the answer is, yes. So I'll let you know 
in advance that there are some days that we will be 
taking as holiday days, and these are, as I say, not 
written in stone yet. It all depends on how things are 
going. But this is the general concept and the general 
plan, and I don't see any reason to deviate from it, 
but you never know. 

But in any event, there is a holiday on 
November 11th, which is Veteran's Day. And I assume 
that that's a national-type holiday, and we'll be 
TAYLOR, JONOVIC, WHITE & GENDRON 
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taking that. 

Thanksgiving is November 26th and 27th, for 
those of you who were interested in knowing whether we 
would be taking the Thanksgiving holidays. That's a 
Thursday and Friday of that week. And we will be 
taking those days. 

December — I believe it's the week of 
December 7th, I think we're going to be in recess that 
week. I think the Court has to attend a conference at 
that time. 


December 24th and 25th is the Christmas 
holiday. That's also a Thursday and a Friday, and 
we'll be taking off on the Christmas holiday for that 
purpose and again from December 31st to January 1st, 
which is the New Year holiday. I believe that's also a 
Thursday and a Friday. However that turns out. 

So that's the tentative plans. For those of 
you who have plans that need to either go out of town 
or get tickets or do something or make plans, that's 


http://legacy.library.ucsfSdu/tiel/rbHP§^O0/(pcllndustrydocuments.ucsf.edu/docs/glxd0001 



20 

21 

22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


what we're taking about. As I say, it's not written in 
stone depending on how things go. But I don't see any 
reason to change that at this point. 

I hope that satisfies the inquiry that you 

had. 

Okay. Yesterday the plaintiff made their 
TAYLOR, JONOVIC, WHITE & GENDRON 
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opening statement. Today is the defense's turn. And 
as I understand it, Mr. Heim will present the argument 
or the opening. I think Mr. — is it Mr. Moss that's 
going to? 

MR. MOSS: Yes, sir. 

THE COURT: Mr. Moss will have something to 
say and Ms. Luther — 

MS. LUTHER: Right. 

THE COURT: — will also have some brief 
comments. The reason there will be more than one 
person arguing on the defense side is there are more 
defense lawyers, meaning there are more parties, and 
each party has the right to have their statements made. 

Now, throughout the course of the trial, the 
defense has agreed that they will be either a named 
spokesperson or a named lawyer for a particular issue 
to address the Court so that we don't have to go 
through eight series of questions for a particular 
witness. 


On the occasion that a particular party needs 
to make an inquiry, a specific inquiry, then, with the 
permission of the Court, they may do so. But generally 
speaking, we'll have one person handling the 
questioning of a particular witness. 

In this case, as far as the opening statement 
TAYLOR, JONOVIC, WHITE & GENDRON 
COPYRIGHT 1998V-CALLHRIGHTSGRESERVED 


7 


is concerned, as I explained, we will have at least 
three who are going to make some comments and opening 
statements to you. 

Counsel, if you're prepared — 

MR. HEIM: May it please the Court. 

THE COURT: Yes. 

JUROR 860: Our pads. 

THE COURT: Oh, the pads. 

Always a hitch. 

MR. HEIM: I'll wait a moment. Your Honor. 

THE COURT: I've got mine. 

MR. ROSS: Judge, while we're waiting, can we 
just raise a quick housekeeping matter with you? 

THE COURT: Yes. 

(Proceedings were had at sidebar.) 

THE COURT: It was brought to my attention 
about the Christmas hiatus. And there had been some 
plans and I had really forgotten about it. So this may 
be good news, it may not be, depending on you all. 

It had been contemplated earlier that we 
would break for the Christmas holiday on the 24th of 
December and it would be a two-week hiatus and coming 
back I think it's on the 11th of January. Maybe that's 
three weeks. That's something that can't be helped 
under the circumstances, if plans still are as they 


TAYLOR, JONOVIC, WHITE & GENDRON 


http://legacy.library.ucsfSdu/tiel/rbHP§^O0/(pcllndustrydocuments.ucsf.edu/docs/glxd0001 




COPYRIGHT 1998V-CALLHRIGHTSGRESERVED 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 


8 

are. 

Now, these plans can change at any moment. 

Now, I hesitated to say that to you all because if you 
make plans with advance reservations and things of that 
nature for those of you who want to, then, if we change 
our minds, it may cause a conflict. Then again, I 
don't know. But that's something that was 
contemplated, and I had forgotten all about it until 
they reminded me of it. 

So all those other dates would be 
appropriate, which then would involve the December date 
from the 24th of December to January 11th. Just keep 
that in mind. That's tentative. Okay. 

I'm sorry. Counsel? 

MR. HEIM: That's fine. Judge. We'll start 


over. 

May it please the Court, Your Honor, 
plaintiffs' counsel, my colleagues on the defense side, 
and ladies and gentlemen of the jury. 

My name is Bob Heim, and I've met some of 
you, a few of you during the jury selection process, 
but I didn't get to meet all of you or at least not to 
talk to all of you. And this is my first chance to do 
that. It's my first chance to greet you and welcome 
all of you as the jury. 

TAYLOR, JONOVIC, WHITE & GENDRON 
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So good morning to all of you. 

THE PROSPECTIVE PANEL: Good morning. 

MR. HEIM: I want to turn right away to what 
the case is about. 

This case, this case is about the choice to 
smoke. It's about what people knew about the health 
risks of smoking when they made the choice to smoke 
over a long period of time. 

It's about quitting smoking, quitting 
smoking. It's about whether people can quit smoking if 
they want to quit smoking, if they make the choice to 
quit smoking. And it's about responsibility; who 
should be responsible for the plaintiffs' illnesses. 

The plaintiffs say they didn't know 
everything they needed to know about health risks and 
about nicotine. And besides, they say, most of them, 
by far most of them couldn't quit smoking, so they're 
not to blame; the tobacco companies are to blame. 

We're going to prove to you — we're going to 
prove to you during this trial that the health risks of 
smoking, the difficulty of quitting smoking for some, 
all of that was well-known and has been well-known for 
many, many, many years. 

We're going to prove to you during this trial 
that smokers who want to quit smoking, who want to 
TAYLOR, JONOVIC, WHITE & GENDRON 
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choose to quit smoking, can quit smoking if they want 
to. And we're going to prove to you during this trial, 
we're going to prove that what the tobacco companies 
have said, what we have said about the relationship 
between smoking and disease and what we have done about 
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the relationship between smoking and disease. What we 
have done has been fair, it's been responsible and it's 
been reasonable. 

We're going to prove those three things to 


you. 

Now, Judge Kaye mentioned to you that there 
are a lot of lawyers in this case. I represent Philip 
Morris, and the plaintiffs sued six companies and two 
organizations, and all of those companies and 
organizations have their own lawyers, so there are a 
lot of lawyers on the defense side of the case, and you 
were introduced to all of them yesterday. 

But as the Judge said, not everybody is going 
to get up and talk to you today. I see some sighs of 
relief when you hear that. What you're going to hear 
is from three lawyers, two of us a little bit longer 
than the third. 

I'm going to talk to you this morning, and 
I'm going to be speaking on behalf of all defendants so 
everybody doesn't have to get up and talk to you, even 
TAYLOR, JONOVIC, WHITE & GENDRON 
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though they'd like to. 

And then Ed Moss, who represents Brown & 
Williamson and American, he's going to talk. He's 
going to talk on behalf of all of the defendants. 

And Kelly Luther, who represents Liggett — 
and Liggett is a small tobacco company — they have 
some positions that are the same as the other 
defendants, and they have a few positions that are 
different, and she's going to tell you about those 
positions, and she will speak very briefly on behalf of 
Liggett tobacco company. 

So that's how we're going to do this today, 
and my guess is we'll be in total not much more time or 
maybe even a little bit less time than you were here 
yesterday. That's a guess. But I think it's probably 
pretty close. 

Now, I do want to say one other thing before 
I get into the evidence. You're going to see some 
people in the courtroom that will be here — a lot of 
them will be here throughout the course of the trial, 
and these people are company representatives. 

The Court permits the companies to have 
representatives, just like the class had 
representatives, you were introduced to the 
representatives yesterday. Because companies, when 
TAYLOR, JONOVIC, WHITE & GENDRON 
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you're representing a company, a company is, of course, 
about the products that you sell, that the company 
sells. But it's about more than that. It's about the 
people that own the company. 

We have one defendant, Dosal in this case, 
that is owned by the Dosal family, makes its competitor 
cigarettes right here in Miami. It's a very, very 
small cigarette company. And we have large companies 
being like Philip Morris, like the one that I 
represent, and several of the other companies. But 
they're about their owners, the people who are 
shareholders, who have invested their money and their 


http://legacy.library.ucsfSdu/tiel/rbHP§^O0/(pcllndustrydocuments.ucsf.edu/docs/glxd0001 



13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
19 


savings into those companies, and they're about 
employees. The companies together represent about 
100,000 employees in the United States. 

So these companies have representatives here 
to show that they care about the lawsuit and they're 
interested in the lawsuit as well. And you'll see them 
over the course of the trial. And I wanted to tell you 
about that in case you wondered who these people were. 
That's who they are. They're representatives of the 
company. 

Now, let me outline for you very briefly the 
subjects that I'll cover, and I'll tell you about the 
subjects that Ed Moss will cover. 

TAYLOR, JONOVIC, WHITE & GENDRON 
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The first topic that I'm going to cover, and 
I'll write it down here, the very first topic — I 
don't know — well, what it says is what people knew. 

So what I'm going to be talking about is what 
people knew about the health risks of smoking. What 
consumers knew. What they expected when they bought 
cigarettes and used cigarettes over a course of many 
years. That's the first topic that I'll be covering 
with you. 

The second topic I'll be covering is 
quitting. I can't remember whether it was one "t" or 
two, but I'll try two. Quitting. 

So I'll be talking to you about quitting 
smoking, whether people can quit smoking if they want 
to quit smoking, and the fact that people can and do 
quit smoking. 

And the third subject that I'm going to talk 
about is plaintiffs' allegations that you heard about 
yesterday that the defendants committed fraud. I'm 
going to tell you what the company's position has been 
with regard to causation, causation of various 
diseases. 


I'm going to talk to you — I'm going to tell 
you about the evidence on what the company has said and 
why they've said it. And I'm going to talk to you 
TAYLOR, JONOVIC, WHITE & GENDRON 
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about what the company has done. The Frank Statement. 
I'm going to tell you about The Frank Statement. 

I'm going to tell you about the evidence that 
The Frank Statement that was made many, many years ago, 
in 1954, when I was eight years old, and some of you 
probably weren't even around yet, but that Frank 
Statement that was made in 1954 was genuine and 
responsible, and that we carried out what we said we 
carried out in the Frank Statement. 

So that's the third thing I'm going to talk 
about. And I don't know quite what label to put on it, 
but I'll call it a fair response. 

So those are the topics that I'm going to 
cover. Let me tell you what Ed Moss is going to cover. 
He's going to cover three topics as well. 

He's going to talk to you first about what 
the companies have done sometimes in cooperation with 
the United States Government and others to try to 
reduce the health risks of smoking. So, Ed is going to 
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tell you about that, what the evidence is going to be 
on that subject, what the companies have done to try to 
reduce the health risks of smoking. 

He will then, after that, talk to you about 
the charge of nicotine manipulation. He's going to 
tell you how nicotine is used in the manufacturing 
TAYLOR, JONOVIC, WHITE & GENDRON 
COPYRIGHT 1998V-CALLHRIGHTSGRESERVED 


15 

process and the evidence that nicotine, rather than 
being manipulated, kind of a bad word, actually has 
come way down over the years as the result of company 
efforts. 

And then Ed is finally going to talk to you 
about why young people smoke and what the companies 
have done to try to help retailers, the people who 
actually sell the cigarettes, to keep cigarettes out of 
the hands of under-age smokers. 

So that's the evidence that Ed Moss will 
cover after I've covered the topics that I said I'll 
cover. 

Now, I'm going to tell you, this opening 
statement, this part of the trial is where we say this 
is what the evidence will show. What we're telling you 
as lawyers is that, when you get to the end of the 
case, you'll be able to look back and you'll see the 
evidence that we said that we would produce. 

This is, in a very real sense, our commitment 
to you to produce that evidence. So when I say this is 
the evidence, this is what the evidence will be when I 
tell you that. When Ed Moss tells you that, when Kelly 
Luther tells you that and when plaintiffs' counsel told 
you that yesterday, when you're told that, this is our 
commitment to deliver on what we promised. 

TAYLOR, JONOVIC, WHITE & GENDRON 
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So when you get to the end of the case and 
look back on this evidence, you should see who 
delivered and who didn't. Who delivered and who didn't 
on the evidence. I want you to do that. 

Now, what will the evidence show? What will 
the evidence show on this topic of what people knew? 
What are the facts that we expect to prove? And I'm 
going to begin with the evidence that people have been 
aware — excuse me — people have been aware of the 
health risks of smoking for well more than 100 years. 

Now, smoking involves risks. You're going to 
hear that a lot during this trial. Plaintiffs are 
going to say it; I'm going to say it. There's no 
question that smoking involves risks. But of all of 
the consumer products, all of the consumer products 
that have been manufactured and sold in these United 
States over the course of the last century, none have 
had risks that have been better understood and better 
appreciated by consumers, by the consumers, than the 
health risks of smoking. None. 

Now, you heard yesterday that there were 
things that smokers didn't know, that consumers didn't 
know, that the public didn't know about health risks 
and the fact that nicotine is in cigarettes and that 
nicotine has certain effects. 
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We will prove to you that people who made the 
choice to smoke over the course of years well knew 
these health risks and well knew that smoking can be 
hard to stop once you start, that these are well, 
well-known. These were not — there was no fraud. You 
can't defraud somebody by telling them — hiding from 
them something that they already know about. You can't 
do that. They already knew it. 

Now, you've heard a lot about cigarettes and 
smoking and public health over the last few years, and 
some people say that public health and cigarettes and 
smoking has been the health story of the '90s. 

Well, you'll learn from the evidence that 
cigarettes, smoking and health was the story — the 
public health story of the '50s. In fact, it was the 
public health story of the '60s. It was the public 
health story of the '20s, the 1910s and the turn of the 
century. 

You're going to learn from the evidence that 
tobacco goes back — tobacco use goes back centuries, 
as does its criticism. When Columbus came to this 
country in 1492, Columbus found our native Americans, 
our Indians, smoking tobacco in pipes. And it was 
Columbus, by the way, who took tobacco seeds and took 
them back to Europe with them. 

TAYLOR, JONOVIC, WHITE & GENDRON 
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And I think you remember from your history 
that tobacco farmers were among the earliest of the 
settlers of this country. And the reason for that, if 
you ever wondered why, the reason for that, as you'll 
hear, is that tobacco was a cash crop. Unlike some 
of — you know, potatoes or other things that you raise 
to eat, tobacco was a cash crop, so you could sell it 
if other things didn't come through for you, if you're 
farmer and that's the way you were living, you could 
sell it. 


And early colonists and early settlers of 
this country grew tobacco. And if you want any idea, 
if you want any idea of how important tobacco was to 
this country's early days, all you have to do is go to 
our nation's capital, Washington, D.C. I know many of 
you have already been there. 

But if you go there and you look at the 
Capitol building itself, up on the pillars, on the top 
of the pillars, there are leaves, and those aren't — 
they aren't flowers or laurel leaves or whatever, 
they're tobacco leaves. That's what's up there on top 
of the pillar on the Capitol. They're tobacco leaves. 
And they signify how important tobacco was to the 
national economy of the growth of the country. 

MR. ROSENBLATT: Objection, Your Honor. I 
TAYLOR, JONOVIC, WHITE & GENDRON 
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don't think there's going to be any evidence about 
tobacco leaves on the Capitol — 

THE COURT: Let's come to sidebar. 

MR. ROSENBLATT: — or the economy. 

MR. MOSS: Your Honor — 
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(Proceedings were had at sidebar.) 

MR. HEIM: Okay. As I was saying, you go to 
the Capitol — I'm real good with these things. 

Why don't we just take this — put it down, 
because you'll fall over and I'll fall over it and 
we'll all fall over it. 

All right. Anyway, where I was was, if you 
go to the Capitol and you look there, you're going to 
see those leaves up there and that's what they are and 
that's why they're there, because of the importance of 
tobacco to the early American economy. 

So that tells you something about what the — 
a little bit about the beginning history of tobacco. 
This is before cigarettes, by the way. There weren't 
any cigarettes back then. So, it was tobacco use. 

And even though tobacco goes back this far, 
the criticism of tobacco — the criticism of tobacco 
goes back just as far. You'll hear from an expert 
historian. Dr. Lacey Forbes, who is going to come to 
this courtroom and testify. 
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You'll hear that tobacco was criticized by 
the King of England in 1604, and the king criticized 
tobacco because he believed it was unhealthy, and he 
wrote a book about it saying: Tobacco is unhealthy; I 
don't want the people in England to use it. 1604. 

One of the signers of the Declaration of 
Independence was a doctor from Philadelphia. His name 
was Benjamin Rush. And at the same time, he was 
re-organizing the colonies and signing the Declaration 
of Independence, he was writing and speaking against 
tobacco use in the early 13 states. 

The sixth president of the United States, 
John Quincy Adams, was very much against tobacco use; 
said that he had been addicted to it and said that he 
believed it was unhealthy. And this was back in about 
1835. 


And by the middle of the 19th century, by the 
1800s, the 1850s, tobacco use was prevalent. There 
were a lot of tobacco use in the United States and a 
lot of criticism of tobacco use in the United States. 

It was generally accepted that tobacco use had health 
risks. 


Now, something happened toward the end of the 
century that you'll hear about in the evidence that 
changed tobacco use, and what happened was this. A man 
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named Bonzack invented a machine, and that machine made 
cigarettes. It put the tobacco together with the paper 
and made cigarettes. 

Before that time — there were some 
cigarettes around, but before that time, if you wanted 
to have a cigarette, you had to take the tobacco out, 
take the paper and, you know, you had to take the 
tobacco and roll it into the paper. It was a job. 

But after Bonzack invented this machine, then 
cigarettes became mass-produced. And the significance 
of that is that things were changing in America. This 
was a time when people were leaving the farms and they 


http://legacy.library.ucsfSdu/tiel/rbHP§^O0/(pcllndustrydocuments.ucsf.edu/docs/glxd0001 



13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
19 


were moving to the cities. Industrialization was 
taking place, and people didn't have the time to leave 
the factory or the office and smoke a pipe or even a 
cigar. The time — they didn't have the time to do 
that. 

So, instead, this idea of a cigarette fit 
well with those times, and you had people beginning to 
use cigarettes more and more. 

And cigarettes began to displace other forms 
of using tobacco, like chewing tobacco or pipes or 
cigars. Cigarettes started to become the dominant 
force. 

Again, what you see is that, as tobacco use 
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increased, so did its criticism. So, around the turn 
of the century, almost 100 years ago now, you did hear 
expressions like coffin nails. I wonder if any of you 
have ever heard that expression for cigarettes. 

You heard expressions like nicotine fit. 
Nicotine fit was an expression that was used to 
describe someone who wanted to have a cigarette but 
couldn't get — couldn't get a cigarette at the time, 
didn't have cigarettes or was trying to bum a cigarette 
or whatever. He's having a nicotine fit. 

Those expressions were in use around the turn 
of the century. 

Leading Americans spoke out against tobacco 
use. Henry Ford would not let his workers smoke. 
Wouldn't hire them. Wouldn't let them smoke. If they 
were smokers, they couldn't smoke. 

Thomas Edison wouldn't let his workers smoke. 
Big companies like International Harvester, the 
department store Montgomery Ward wouldn't let people 
smoke. They said smoking is unhealthy. Standard Oil 
wouldn't let its employees smoke. All because they 
thought tobacco use was unhealthy. 

And as you heard yesterday, cigarettes were 
banned in a number of states around the turn of the 
century. But not for — you'll hear from the evidence 
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that the reason they were banned was not moral or 
religious reasons. There may have been some moral or 
religious objections, but the reason that they were 
banned, not just here in Florida, by the way, in 15 
states, ranging from Florida down here up to the 
northeastern states, all of the way out west to the 
State of Washington up in the northwest part, north of 
Oregon, I think 15 states outlawed the sale of tobacco, 
outlawed the sale of cigarettes, and they did so 
because they believed it was unhealthy. 

Plaintiffs' counsel said yesterday that 
around the turn of the century people said it was 
common sense that if you took smoke into your lungs, it 
can't be good for you. Common sense around the turn of 
the century. That's what people expected. That's what 
they thought about tobacco products. 

But over a course of about 20 years, the 
prohibition, just like with alcohol, when there was 
prohibition in this country with alcohol, just like 
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with alcohol, the prohibition on the sale of tobacco 
products ended. 

Society, through its legislatures, through 
each one of these states, made a decision, that the 
sale of tobacco products, the sale of cigarettes, 
should be legal. It's a legal product. And they made 
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the decision that people should have the right to 
choose those products. But they just didn't do it in a 
vacuum. They didn't say, okay, everybody, we've 
changed our mind, we've changed our mind, tobacco is 
now legal. It was unlegal before; now we made it 
legal. They didn't do it that way. 

They passed laws, and the laws that they 
passed regulated who could sell tobacco products, the 
people, the retailers, who would be allowed to sell 
tobacco products. And the laws that they passed 
established ages for when people could buy tobacco 
products, and they regulated tobacco sale and use. 

So prohibition ended, as it did with alcohol. 

Other laws were passed by these states, 
including — in and around the turn of the century. 

And those laws mandated, required, absolutely required 
that school children be taught about the health risks 
of tobacco. 

In 1906, the Florida Department of Health was 
saying that all of the different ways that tobacco can 
be used since 1906, cigarettes were the most addictive. 
That's the Florida Department of Health, 1906. 

And in 1910, you'll see, because we'll bring 
these — we'll bring these textbooks to the courtroom. 
You'll see that in 1910, in the school children 
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textbooks — now we're back how many years? 88 years. 
School children were being taught in 1910 that tobacco 
use is unhealthy and can lead to disease. They were 
being taught that cigarettes contained nicotine, and 
once you start using a product with nicotine, it can be 
hard to stop. 

So this was back around the turn of the 
century. 1929, Florida textbooks for school children 
told of a 60-year study by an insurance company, and 
they said to the kids, to the school children, that 
study shows that nonsmokers tend to live longer than 
smokers. 

This was in 1929. And it was in that same 
year that a senator, a man by the name of Smooth — 
kind of hard to forget that name — Senator Smooth, 
introduced a bill into Congress, and he wanted Congress 
to begin to regulate tobacco, rather than the states, 
in 1929, because he said tobacco use is addictive. 

That was in 1929. 

Now, you're going to hear evidence and see 
evidence in this courtroom that, during the 1950s and 
1960s, there were hundreds and hundreds — hundreds and 
hundreds of articles in national periodicals like 
Readers' Digest, which was one of the most widely read 
publications of its time. Readers' Digest, Time 
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Magazine, Newsweek Magazine, Consumer Reports, national 
publications that talked about the health of smoking, 
that talked about nicotine, that talked about the fact 
that it can be hard to quit once you start smoking. 

And it wasn't just the national magazines. 

Here in Florida, papers like the Miami Herald, the 
newspapers in Jacksonville, in Orlando, in Tampa, in 
St. Pete, all of those places also had hundreds and 
hundreds of stories talking about smoking and cancer, 
smoking and heart disease, smoking and addiction. Even 
Dear Abby had columns that were in these newspapers 
talking about smoking and health risks. 

The Spanish language newspaper, Diarios Las 
America, had articles on the health risks of smoking. 

All of this in the '50s and in the '60s, and all of it 
leading up to the 1964 Surgeon General's Report. 

The 1964 Surgeon General's Report, you heard 
the plaintiffs tell you yesterday, announced that, in 
the Surgeon General's view, smoking caused cancer in 
men. 

That report received enormous publicity — 
enormous publicity. It was on the front page of every 
newspaper, every major newspaper in the United States. 
Television shows were interrupted to report on the 
Surgeon General's finding. That's how much publicity 
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there was about it. 

And it led to Congress taking up the subject 
of whether there should be a national policy and 
national legislation on tobacco use and health. And 
Congress did that. 

And there were debates in Congress during 
1964, and those debates in '64 and '65 took into 
consideration the studies and the reports of linking 
smoking and health risks, and also took into 
consideration in those debates, as you'll hear from the 
evidence, the role that tobacco played in the national 
economy. 

And Congress decided that there should be 
legislation, and it passed something called the Federal 
Cigarette Labeling Act in 1965. And that act, that 
act, the Federal Cigarette Labeling Act, said, here's 
what we're going to do: We, Congress, are going to 
draft warnings. We're going to do it ourself. 

Congress. And it's going to be a short and direct 
warning. And those warnings are going to go on the 
cigarette packs, those short and direct warnings. And 
we are going to declare that those warnings that we're 
going to put on the packs — and you heard what they 
were in '65 and you heard what they were in '69 — '69 
warning saying cigarettes, in the Surgeon General's 
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view — just didn't say in its view — the Surgeon 
General said: Cigarettes are hazardous to your health. 

Congress said: We're drafting that warning. 
We're going to make it be put on the packs, and that 
warning, we declare, is adequate to inform the American 
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people of the health risks of smoking. 

The warnings that we put on the packs, 
they're adequate. 

Now, it's interesting what you find in that 
debate about the warnings. When the American Medical 
Association was asked its view of whether warnings 
should go in the pack in 1965, what do you think the 
American Medical Association had to say about whether 
warnings should go on the packs? 

The American Medical Association said: We 
don't think warnings are necessary because the health 
risks of smoking are well-known by the American people. 
The warnings aren't going to tell anybody, even school 
children, things that they don't already know. 

That was the American Medical Association in 

1965. 

Now, I'm going to show you a chart for a 
minute that has some of these things on them so you can 
take a look at them, and I don't quite figure out how 
I'm going to do it, but I'm going to try. 
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works. 


I have pretty long arms, so tell me if this 


THE COURT: Scoot it up on the bar. 

MR. HEIM: On the bar. Thanks. 

Now, I'm not going to try to talk to you 
about it while I'm holding it. I'm just going to let 
you read it for a moment. 

Well, I got a little help from a friend. 

You'll see some of these items that are on 
here that I have talked about are in yellow. I'm 
trying to get it so that some of you people on the end 
can read it as well. 

This is a timeline of just some — of course 
I couldn't, you know, describe everything that I've 
described to you this morning. But this is a timeline 
of some of the — just some of the things about smoking 
and health that have happened over the years. 

Thanks, Olga. 

So, working backwards, you can see the 
package warnings, the American Medical Association. 

Some of the things that are on the chart I 
haven't talked about yet. 

THE COURT: Counsel, maybe we can do this a 
different way. We have a couple of stands. If you 
put — 
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MR. HEIM: Judge I think this is okay. I'm 
only going to have it up here another minute. I don't 
need it for any length of time. 

Okay. 

Thanks. 

Now, why is this evidence important to you? 
Why is this evidence important? 

Well, we don't know exactly the questions 
that you're going to be asked at the end of this case, 
but we do know that, one way or the other, you're going 
to be asked whether you find that cigarettes are a 
product that are unreasonably dangerous, unreasonably 
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dangerous. 

And part of understanding whether something 
is unreasonably dangerous is whether it's more 
dangerous than people expected when they used the 
product, when they chose to smoke, whether it's more 
dangerous than what they expected it's going to be. 

This evidence will prove to you that people 
who chose to smoke, chose to take the risks of smoking. 
It's a decision. They chose to take the risks of 
smoking. They knew the health risks. It was common 
sense, as was said yesterday, but they chose to take 
those risks, and that's why this evidence is important. 

The contention that these things were hidden, 
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that there was fraud, you can't defraud someone by 
telling them things that they already know, hiding 
things from them that they already know. You can't do 
it. 

So, in 1965, we had the Cigarette Labeling 
Act. Society made a decision, and that decision was 
that cigarettes would be a legal product. People could 
choose them if they wanted to. They would be warned, 
and they could decide what they wanted to do. 

People could decide whether to take the risks 
of smoking or whether they wanted to quit or not to 
smoke or choose to stop smoking. 

And it's that subject, that subject of 
choosing not to smoke, choosing to quit smoking, that I 
want to turn to now. I want to talk to you about that 
second subject, which is the evidence on whether 
smokers, if they want to, can quit. 

Now, you remember that the plaintiffs have 
said that only a tiny percentage of smokers can quit. 
That was what you heard yesterday. A tiny percentage. 

I wrote that down. A tiny percentage. Only a tiny 
percentage of people can quit, and that's the reason 
that people continued to smoke and that's the reason 
they got their illnesses, and so, because they couldn't 
quit, they're not to blame. 

TAYLOR, JONOVIC, WHITE & GENDRON 
COPYRIGHT 1998V-CALLHRIGHTSGRESERVED 


32 


So what will the evidence show about whether 
people can quit smoking? Well, the evidence will show 
that quitting smoking is a common occurrence in the 
United States. A million and a half people quit 
smoking every year, and they quit smoking for good. 
They choose to stop, and they stop smoking. A million 
and a half. 


46 million people in the last 30 years — 46 
million people have quit smoking, and they've quit 
smoking for good. 

Where do those numbers come from? That 
question was raised yesterday. Where do the numbers 
come from? They come from the United States 
Government. In fact, they come from the Center for 
Disease Control. 

46 million people have quit smoking. Three 
million of those people are from the State of Florida. 
Three million Floridians have quit smoking. In fact, 
there are more people in Florida who have quit smoking 
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than there are smokers. 

Those are facts. We will prove them to you. 
Those are facts. 

And the interesting thing about this — I 
don't know whether you can hear me if I walk past this. 
The interesting thing about this is that most of these 
TAYLOR, JONOVIC, WHITE & GENDRON 
COPYRIGHT 1998V-CALLHRIGHTSGRESERVED 


33 


people, by far, most of these people who have quit 
smoking have done it on their own. They have done it 
on their own. They have done it without medical risk. 
They have done it without medical supervision. They 
have said: I want to quit, I'm willing to make the 
effort, and they do quit. 

They don't go to doctors. They don't go to 
clinics. They don't use nicotine patches. They don't 
go into therapy. 

Well over 90 percent — well over 90 percent 
of the people who quit smoking and quit for good do it 
by saying: I want to quit, I choose to quit, and I'm 
quitting. That's what the evidence will be. 

Now, is everybody the same? No. People are 
different. And for some people, it's easy to quit. 

Some people, it is. It's easy for them to quit. And 
for some people, it isn't easy to quit. It's hard to 
quit for some people. They have to really try. They 
have to really make an effort. 

And most everybody else is somewhere in 
between. Not real easy, it's not real hard. If they 
try, they succeed. 

People aren't all the same. But smokers who 
want to quit can quit and do quit. They quit smoking. 

There is nothing — and we will prove this to 
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you. We're going to prove this to you. There is 
nothing about a cigarette, and I mean nicotine or 
anything else, there is nothing about a cigarette, 
there is nothing about smoking that keeps a person from 
quitting if they want to. 46 million people can tell 
you that. 

Now, what matters most when people choose to 
quit, when they decide they want to quit — doctors who 
treat patients are going to come here to the courtroom 
and tell you this — what matters most for people who 
want to choose to quit is motivation. 

Smokers who smoke, people who smoke, smokers 
smoke because they like smoking. They like it. They 
like the taste of smoking. They like the feel of smoke 
in their throat. They like what it does for them. It 
relieves stress. Whatever it is, they like smoking. 
They enjoy smoking. 

And if you enjoy smoking, and you do it 
regularly and you do it a lot, it becomes part of your 
life. It becomes something that you do. It's part of 
your regular activity. It's part of your life. 

And when something is something you enjoy and 
you do it regularly and it's part of your life, it can 
be hard to stop. 

Doctors — one doctor who will come here will 
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tell you that the three most important things — the 
three most important things in quitting smoking for 
people who choose to quit — the three most important 
things are motivation, motivation and motivation. 

Those are the three most important things. 

That and something else, which has a fancy 
name to it called self-efficacy. Self-efficacy. That 
means you have to believe that you can quit. You have 
to believe it. You have to say, I can quit. You have 
to believe that you're — people need to believe — 
people need to believe that they can quit, not as 
plaintiffs say that they can't. People need to believe 
that they can quit smoking if they want to quit 
smoking. 

Now, whatever the word addiction means, and 
I'm going to talk about that in a few minutes, but 
whatever the word addiction means, it doesn't mean that 
people can't quit. That's — that's plain. Yesterday 
you heard plaintiffs say that all smokers are addicted. 
But even plaintiffs say a tiny percentage of people can 
quit. 

Whatever label you put on smoking behavior — 
you can put different labels on smoking behavior. You 
can say smoking is an addiction. You can say smoking 
is a habit. You can say smoking is a dependency. You 
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can put different labels on smoking behavior. 

A label isn't important. The label that you 
put on smoking behavior is not the important thing. 

The question is, can people quit smoking if they want 
to quit smoking? And we will prove to you that they 
can and that they do. 

Now, you might — you might be asking 
yourself, well, let me think about this. If people 
know the health risks of smoking and if smokers can 
quit, why do people smoke? Why do people smoke? 

Well, as I said a few minutes ago, the 
question of why people smoke is a very interesting one. 
Plaintiffs say they smoke for nicotine. We heard that 
yesterday. You were told yesterday that nicotine is 
the ballgame. Nicotine is the ballgame. It's all 
nicotine. 


Smokers smoke because they like to smoke. 

They like the pleasure that they get from smoking. 

It's not a necessary product. You heard 
cigarettes aren't a necessary product. No, cigarettes 
are not a necessary product. Neither is the candy that 
we eat. Big Macs aren't necessary products. But 
people like them. And smokers like smoking. 

How do we know this? Well, we know it from 
research. You're going to hear about research. Facts. 
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Smokers tell researchers that they like the taste of 
different kinds of cigarettes. They like — they like 
the particular flavor of a cigarette. And researchers 
have tried to see whether that holds up. When they try 
to switch people, but offering them other kinds of 
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cigarettes, same nicotine level, more nicotine level, 
less nicotine level, they come back to the taste that 
they like. We know that from research. 

There's three other pieces of research. 

You're going to hear about a lot of different research, 
but there's three other pieces of research that you're 
going to hear about whether nicotine is the ballgame or 
not and it proves that nicotine is not the ballgame. 

One piece of research that you'll hear about 
is the researchers put smokers in a room, they put them 
all in a room, and they don't let them smoke for a long 
period of time. And then they're asked: Would you 
like a cigarette? Would you like to smoke? 

And, you know, they say: Sure, I'd like to 

smoke. 


But instead of giving them a cigarette, 
they're given an injection of nicotine. In some 
experiments, they're given patches. 

And you know what? Many of those people say: 
It didn't do anything. I need to smoke a cigarette. I 
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want a cigarette. 

The nicotine that they got didn't satisfy 

them. 


A second experiment, research experiment that 
you'll hear about where, again, people — smokers 
aren't permitted to smoke for a long period of time. 

And then: Would you like a cigarette? 

Sure. 

Half of the people are given cigarettes with 
nicotine in it. Half of them are given cigarettes that 
have no nicotine. They're dummies. They're a placebo 
or whatever the right term is. 

And what you'll find is — what the research 
experiment shows is that there's no difference in their 
reaction or very little difference in the reaction of 
the people who got cigarettes without nicotine and the 
ones that got it with nicotine. 

It shows you something about nicotine. 

There have been experiments on nicotine 
replacement. Are people able to quit smoking more 
easily when they have nicotine replacements than when 
they don't? 

Well, the test results are inconclusive. 

There are some studies that say people are. But there 
are other studies that say that the people who use 
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nicotine replacements, gum, whatever, patches, are no 
more successful in quitting smoking than people who 
just say, I'm not going to smoke anymore. Just decide 
that they're not going to smoke. No more successful 
with the use of nicotine patches. 

Now, nicotine may be part of the reason that 
some people smoke. No issue about that. But it's not 
the only reason that all people smoke. There are other 
reasons that people smoke. 

There are psychological reasons, and you'll 
hear the research experiment. 

This is a pack of cigarettes. 
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Research shows that smokers, many smokers, 
like the pack of cigarettes. They like the feel of 
having a pack of cigarettes. They just — they like 
having — they like taking the pack out. They like the 
paper. They like having a cigarette in their hands. 

It gives them something to do with their hands in a 
time of stress or other times in their life. 
Psychologically, they just like having a cigarette. It 
works for them. 

You'll hear evidence that there are social 
aspects. Some people smoke only when they're in social 
situations. Some people will smoke when they go to a 
bar. Other people are smoking, they smoke. 
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Some people will smoke when they're out to 
dinner with friends, but they won't smoke when they're 
on their own. They're different than the other people. 

What you'll hear is that there are lots of 
different reasons why people smoke. The experts call 
it a complex behavior. 

Now, does nicotine have an effect on the 
body? We'll take that subject on. Does nicotine have 
an effect on the body? The answer is yes. The 
evidence will show that nicotine has an effect on the 
body. 

Nicotine works on the receptors in the brain. 
It produces a mild physical effect or sensation. Some 
people describe it — not every — well, if you don't 
smoke — some people will describe the physical 
sensation of smoking as something that calms them and 
is relaxing. 

Others, interestingly enough, will describe 
the physical sensation as something that peps them 
up — peps them up or wakes them up, gives them energy. 
So you get both descriptions of the physical sensation. 

But most everyone will agree that the 
sensation that is produced by nicotine is a mild 
sensation. And it's not something that we just 
discovered that it's new. People have known that 
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nicotine has a mild sensation and works on the brain 
for 200 years. A French chemist discovered that in 
1809. So it's not anything that people haven't known 
that nicotine has an effect on the brain. 

And it doesn't work any way that's different 
than many other things that we take into our body. 
Caffeine has an effect on the brain. It works on the 
brain receptors. And it does it in exactly the same 
way that nicotine does, caffeine does. 

And other products do, too, that we take into 
our body, but they're very mild. They're very mild. 

You heard plaintiffs' counsel say yesterday chocolate. 
Well, that's true. Chocolate does have an effect on 
your brain. It has a mild effect on the brain 
receptors. 

Licorice does — if any of you are licorice 
fans, licorice has an effect on the brain. 

Milk. Even milk. It has an effect. It has 
something called L-Tryptophane naturally. And it has 
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an effect on the brain. It has a mild, sedating 
effect. Some people take it at night because they want 
to go to sleep. In fact, some people take it at night 
so they can go to sleep and they take coffee with 
caffeine in the morning to wake themselves up. 

These things have an effect. So, you have 
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milk. You have coffee with caffeine. You have 
nicotine. And they all have a very mild sensation. 

Now, did the tobacco companies study 
nicotine? Of course. Nicotine is part of the tobacco 
plant. The tobacco companies didn't put it there. 
Nature put it there. Nature put nicotine in the 
tobacco plant. 

So people who have been smoking tobacco 
products for 500 years have been getting nicotine as 
part of that experience. Part of the experience of 
smoking has been the nicotine that is naturally in 
tobacco. 

And you'll see all kind of documents and 
research, both sides, about nicotine that have gone on 
over the course of many years. And what you'll find is 
that you'll find some researchers who say nicotine is 
the most important thing there is. And you'll find 
other researchers in the same company who will disagree 
with that and say it isn't. It's social and 
psychological and the other reasons. 

So, while studying nicotine has been done a 
lot, both by people inside companies and people outside 
companies, and researchers were looking at all aspects 
of nicotine, what they found is that not all smokers 
smoke for the same reason. Some smokers smoke for one 
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thing. Some smokers smoke for more than one thing. 
Smokers are like all of the rest of us. They're 
different. They're different people, and they smoke 
for different reasons and different things. 

Now, that brings me to the significance of 
the word addiction. Now, addiction. Addiction is a 
word you've already heard a lot about. I guess you're 
going to hear a lot more about it over the course of 
this trial. 


But when you're listening to the word 
addiction, what you need to say to yourself is what 
does he or she mean by the use of the word addiction, 
because addiction is a term that the experts on the 
witness stand are going to tell you means different 
things to different people. The word addiction means 
different things to different people. 

You have to be careful when you use that 
word. We use the word addiction all of us commonly. 

We use it in every day language to refer to different 
things. You know, you say, I'm addicted to popcorn or 
I'm addicted to peanuts. And sometimes we use it when 
we're referring to activities. You know, I've heard 
people say I'm addicted to Seinfeld. 

Or others say — I was going to say my 
wife — I'm addicted to shopping. Or I'm addicted to 
TAYLOR, JONOVIC, WHITE & GENDRON 
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college football or whatever. They don't really mean 
they're addicted to it. They don't mean that it's not 
something, you know, I can't stop. They don't mean I 
can't stop eating peanuts or I can't stop watching 
college football or whatever it is. 

What they mean is, I like doing it. I enjoy 
it. It's something I do regularly and I like doing it, 
and I'm going to keep doing it because I like doing it. 
That's the common use. 

But what you're going to hear is that the 
experts also use it differently. Different experts use 
different meanings for the word addiction. In fact, 
several experts on both sides — both sides of the case 
will tell you that the word addiction itself has been 
used by so many people for so many different things in 
so many different circumstances that it's lost all 
meaning. 

In fact, the American Psychiatric Institute 
in its manual called Diagnostic and Statistical Manual 
doesn't use the word addiction anymore. They use the 
word dependency, dependency, and they make the point in 
there that, even if you're dependent on something, 
you're still responsible for your behavior. But they 
use the word dependency, not addiction. 

Now, there are traditional — there are 
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traditional definitions for the word addiction. And 
the traditional definition for the word addiction, I'm 
going to tell you what it is. The traditional 
definition for the word addiction, as our experts will 
tell you, is used for persons who repeatedly use a very 
serious kind of drug, like heroin, like alcohol. 

Now, these drugs — these drugs affect the 
brain in a very serious way. They produce a sense of 
euphoria, something that we've called or you've heard, 
if you want called it, a high, or a drunkenness, an 
intoxication, a very extreme sense of euphoria. And 
it's so strong, that sense of euphoria that people get, 
that high, that people want to experience it over and 
over and over again, and it dominates their life. It 
begins to dominate their life. It's more important to 
them than their friends. It's more important to them 
than their families. This intoxication, this high, it 
dominates their lives. They prefer it to everything 
else in life. 

Now, that is not the case with cigarettes. 
People who smoke cigarettes fix very complicated 
machinery. They work in offices. They drive cars. 

They fly airplanes. 

If you look down on the runway and you see 
somebody, a pilot standing by his airplane with a 
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cigarette, you don't worry about it. But if he's got a 
fifth of scotch, you'd probably take another flight. 

People don't get arrested for driving while 

smoking. 

These are serious, serious drugs that produce 
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these effects. They are not to be compared with 
nicotine. And anybody who has had the experience of 
dealing with somebody who has had a heroin addiction or 
an alcohol addiction knows that. 

Now, the second thing about the traditional 
meaning of addiction is that it requires — the brain 
requires more and more of the same substance in order 
to produce the same drunkenness, the same high, the 
same euphoria. That's a concept that the experts will 
talk to you about that's called tolerance, and that's 
not a characteristic of cigarettes either. But it is 
of heroin; you need more and more of the drug. 

And what happens if you stop taking heroin, 
if you withdraw from it? Because part of the 
traditional definition of addiction, the traditional 
definition of addiction is very severe consequences 
when you stop taking the drug. 

If you stop taking heroin, you stop taking 
alcohol, if you're addicted, what happens to you is 
this: What happens, people get very painful sensations 
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in their joints, their various joints. Their eyes 
water and dilate. Their skin gets dry and clammy. And 
they frequently have a feeling as if all over their 
body there were bugs crawling, a prickly sensation. 

This is withdrawal symptoms. 

They hallucinate, see things that aren't 
there. Some have brain seizures. They have to be 
hospitalized. They have to be hospitalized to deal 
with it. 

That's the traditional definition of 
addiction, and that is not cigarettes, where the 
physical effect of stopping cigarettes may mean that 
you're irritable for a little while, you may be cranky 
for a little while, and even those symptoms, most 
experts agree, disappear in a couple days or no more 
than a week. 

That is not heroin. That is not cocaine. 

That is not alcohol. Heroin and alcohol, in 
particular. And the traditional meaning of addiction 
is what I described to you. 

And that's the definition that was used by 
the government. Surgeon Generals, in 1964, when they 
concluded that cigarettes and smoking was not 
addictive. And that's the definition that has been in 
place and used by many experts and is still used by 
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many experts today. 

Now, are there other definitions of 
addiction? Did the government change its definition of 
addiction? Yes. 1988, changed their minds. A lot 
more definitions of addiction. 

And one of the new definitions of addiction 
is something has a mild effect, like cigarettes, 
nicotine, people enjoy doing it, and there's some 
discomfort when stopping. Some. Mild. And if it fits 
those criteria, it's addictive. And that — that's 
another definition of addiction. 

So if you use one definition of addiction. 
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the traditional definition, you may decide that 
nicotine doesn't come close. If you use another 
definition, the more liberalized watered down 
definition, you can say it contains caffeine, other 
things fit within that definition. 

In fact, experts have said that there are 
numerous things that are addictive under the definition 
of the — some of the more liberal definitions that 
fall into addictiveness. Caffeine is just one of them. 
Activities become addictive. The Internet. Television 
becomes addictive. 

You've heard sex is addictive. You've heard 
that said by experts. These are in medical journals. 
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These are in medical journals. 

So, again, lots of different ways to look at 
addiction. Lots of different subjects. A lot of 
different definitions. 

Even today you find experts write in their 
medical journals about this definition of addiction, 
that definition of addiction, this definition of 
addiction. 


Nicotine, depending upon your definition, is 
addictive or it's not addictive. And whether it's 
addictive — you know, another thing about whether 
nicotine is addictive, you can walk down the street 
here to Walgreen's and by nicotine patches. You don't 
need a prescription to do it. Nicotine gum. 

But you don't find people buying nicotine 
that way and putting it all over their body to get 
nicotine. You don't find that happening. 

Under the traditional definition, nicotine is 
not addictive. And our experts will tell you that that 
is the meaning of the definition of addiction. 

But whatever label you put on smoking 
behavior, whatever label it is, whether it's addiction, 
habit, dependency or whatever, the eye on the ball is 
can people quit? And we will prove to you that the 
plaintiffs cannot avoid responsibility by saying they 
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can't quit, because people can quit. 

Now, we've been going a little while here and 
those seats are hard, so I'm going to see. Judge, can 
we take a ten-minute break here, fifteen minutes? 

THE COURT: All right. I think it's a good 

idea. 


Again, folks, the same rules apply. When you 
go into the jury room, do not discuss this case. Do 
not comment on anything you heard. Just go in there 
and relax. 


I guess you could do running in place. Get 
the blood flowing. Do some bending. 

(The jurors exited the courtroom.) 

THE COURT: Counsel, do you have any idea how 
long your next presentation is going to take? 

MR. HEIM: About 50 minutes. Your Honor, 
that's my guess. 

THE COURT: About an hour? 

MR. HEIM: Yes, sir, a little under an hour. 
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THE COURT: That will take us up to lunch. 

We can break at lunch and put on the next speaker after 
that. 

MR. HEIM: I don't know whether — Kelly is 
going to go next. 

MS. LUTHER: However you wanted to do it. 
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THE COURT: I think after you finish I think 
is maybe a good time to break for lunch and then we'll 
come back. 


MR. HEIM: Yes. 

THE COURT: All right, folks. We'll be in 
recess for a few minutes. 

(A recess was taken.) 

THE COURT: All right. Have a seat, please. 

Just a comment on the side. I noticed that 
some of you were having a little bit of problem with 
trying to write with the short string. 

That's another little glitch that occurred. 
You can always remove the pencils from the string. I 
note you're trying to write on the bottom of the pad 
and you couldn't get there. So we'll correct it. 

Okay. You may resume. 

MR. HEIM: Thank you. Your Honor. 

I think we're probably all a little bit more 
comfortable now, so let me turn to the third and the 
last subject that I will be talking to you about this 
morning, and that subject is plaintiffs' charge of 
fraud. 


And I want to take those charges of fraud 
head-on, because what those charges are, what they boil 
down to are three issues. And I'm going to deal with 
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each of those three issues. 

First they say that there has been no real 
controversy about whether smoking causes disease, and 
there hasn't been for a long, long time, and that the 
defendants' position on that subject, what the 
defendants have said, what the tobacco companies have 
said, is fraudulent. 

And I'm going to prove to you — I'm going to 
tell you the evidence that will prove to you that that 
is wrong. 

The second thing that they've said is that 
tobacco companies hid things about smoking and 
health — hid things about nicotine that other people 
didn't know — that other people didn't know, and I'm 
going to prove to you — tell you the evidence that 
proves that that is wrong. 

Finally, there's The Frank Statement which 
they said was a fraud, was a public relations ploy, and 
the tobacco companies didn't believe in what they were 
saying, and — and that the Council for Tobacco 
Research was another public relations thing that didn't 
do any real good. 

I'm going to tell you the evidence that 
proves that that is wrong, too. 

Now, let me tell you what this is all about. 

TAYLOR, JONOVIC, WHITE & GENDRON 


http://legacy.library.ucsfSdu/tiel/rbHP§^O0/(pcllndustrydocuments.ucsf.edu/docs/glxd0001 



COPYRIGHT 1998V-CALLHRIGHTSGRESERVED 


53 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 


When you get to the end of the case, again, you're 
going to be asked whether or not you believe, based on 
the evidence that you've heard in this courtroom, that 
smoking causes certain diseases. And part of that, 
part of considering that is going to be listening to 
what kind of evidence science has required is necessary 
before you can make a determination about cause. 

And you're going to hear evidence about what 
the companies have said about smoking being a risk 
factor for disease, and what the companies have said in 
terms of the science — the scientific requirements, 
why scientifically it has not been proven. 

And you're going to have to decide whether 
the companies' positions on that subject have been 
reasonable positions, based on the requirements of 
science. So, that's what this is all about. 

Now, at one point yesterday, you were told 
that this jury was going to hear the whole story. And 
I want you to hear the whole story. 

And you were told about that in 1941 — you 
remember Dr. DeBakey, the heart surgeon, and 
Dr. Ochsner wrote an article saying that they thought 
smoking was the cause of lung cancer. The problem with 
that is it wasn't the whole story. 

In 1948, the same two doctors, with 
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Dr. Dixon, wrote another article in which they said 
they'd been doing some work on this subject, and they 
didn't see a relationship with smoking anymore than 
there was with many other relationships. 

And that was characteristic. So that's what 
Dr. Ochsner and DeBakey had to say, not just one thing. 
Had a different view in 1948. And that was 
characteristic of the science before 1950. 

You're going to hear that 1950 was a 
watershed year, because before that time, even though 
consumers had been taught and knew and understood the 
health risks of smoking, even though it was common 
knowledge, common sense, the plaintiffs' lawyer said 
yesterday, that there were health risks of smoking, 
science didn't have the technology and didn't have the 
tools to do as much on this subject — to do very much 
on this subject. 

But in 1950, something happened. I'm going 
to tell you what happened in 1950. Because before 
that, you just had confusion like Dr. Ochsner and 
Dr. DeBakey. But 1950, a new field began to emerge. 

It was a new field, and it was used by the public 
health organizations and others, scientists, doctors, 
medicals, and that field is called epidemiology. 

Now, that's a fancy name, epidemiology. But 
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populations. 
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Statistics — 


down to is this: It's the use of 
study disease in humans, in human 

all know what statistics are. 

I know you know what statistics are. 
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Statistics are when you look at numbers about certain 
things and see whether you can make associations, put 
them together. You look at the numbers and you see 
whether certain things jump out at you from the 
numbers. 

So, when you do that, when you're dealing 
with disease in humans, we put a fancier name on it and 
we call it epidemiology. And people who specialize in 
this are called epidemiologists, of course. 

Now, what happened in 1950? There were two 
studies that came out in 1950; one here and one in 
England. And both of these studies were studies of 
people who had lung cancer, compared to people who 
didn't have lung cancer, that were of roughly the same 
age and gender, you know, the same background, personal 
characteristics. 

And both of these studies reported that there 
were more smokers in the lung cancer group than there 
were in the people who didn't have lung cancer. 
Significantly more smokers. And they got a great deal 
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of publicity. 

Those studies, one here and one in England, 
they got a lot of publicity, because they said there 
are more smokers in the lung cancer group. 

Now, that set off other studies, and there 
were some more statistical studies in the early 1950s 
that pointed in the same direction. 

Now, you have to understand what those 
studies said and what they didn't say. What they said 
was, there seems to be an association — not seems to 
be — there is an association between smoking and lung 
cancer. But even the researchers who did the studies 
didn't conclude that smoking caused lung cancer. They 
said: We don't know; there could be something else 

about smokers; there could be some other thing about 
them that makes us see this association. Smokers as 
people. Not just the fact that they smoke. We don't 
know, and we do not make a conclusion based on 
statistics that smoking causes lung cancer, but we do 
see an association and more work needs to be done on 
this. That's what — this was in the early 50s. 

Now, that was followed in 1953 by 
Dr. Wynder's mouse skin painting experiment. And that 
experiment got an enormous amount of publicity. And 
you heard a little bit about it yesterday. I wanted to 
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tell you just a little bit more about it. 

What Dr. Wynder did is he collected tar from 
cigarette smoke. Tar is part of cigarette smoke. It's 
that brown kind of sticky, gummy substance that you can 
collect out of smoke. 

And then he shaved the backs of mice, shaved 
the hair off the backs. And he painted the tar on the 
backs of the mice, and what happened is it produced 
tumors on the backs of the mice. 

And that got an enormous amount of publicity. 
Cigarette tar produces tumors on the backs of mice. 

And people wanted to know, the public and science, the 


http://legacy.library.ucsfSdu/tiel/rbHP§^O0/(pcllndustrydocuments.ucsf.edu/docs/glxd0001 



13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
19 


scientific community, did that add up to something, or 
did it add up to nothing? Because there was a lot of 
criticism of it, not by the tobacco companies, by 
scientists. 

They said, wait a minute. First of all, the 
amount of tar that was painted on the back of a mouse 
was equivalent to what a smoker gets if he smokes or 
she smokes a thousand packs of cigarettes a day. So, 
that's a pretty heavy dosage. You know, people don't 
smoke a thousand packs. 

Also, scientists said, they are tumors on the 
back. We're concerned with tumors in the lung. And 
they said, it doesn't — you know, we're concerned that 
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this experiment is painting something on the back, and 
it's not an inhalation as the way humans take smoke. 

Now, it wasn't until later — it wasn't until 
later that researchers found out that you can produce 
tumors on the backs of mice by painting tomato juice on 
their backs in heavy concentrations. Tomato juice and 
other substances. 


But in 1953, people didn't know that, so 
enormous amount of publicity. 

Plaintiffs' say there wasn't any controversy 
here. Well, there was a great deal of controversy. 
There was a great deal of skepticism in the scientific 
community about what these studies meant and what this 
mouse skin painting study meant. 

People didn't stop — scientists didn't stop 
at that point and say, okay, game is over. There were 
hundreds and hundreds of investigations and scientific 
inquiries and research, thousands, in the '50s and '60s 
that followed because of the criticism. 

And it wasn't just criticism of the mouse 
skin painting experiment. Epidemiologists were 
critical of the statistical studies. Two of the most 
prominent statisticians, epidemiologists, one in the 
United States, Dr. Fischer — no. Dr. Berkson, I'm 
sorry, and Dr. Berkson, a very prominent statistician, 
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and one in England, Dr. Fischer, both were very 
critical at the way the statistical studies had been 
done. 


So, it just wasn't scientists that were 
saying we're concerned about this mouse skin painting, 
statisticians were even concerned about the statistical 
studies. There was a great deal of skepticism. And 
because of the skepticism, more and more and more work 
was done. 


The discussion, the investigation, the 
scientific research continued. And the reason for 
that — let me tell you the reason why. The reason is 
that before this, before epidemiology came on the 
scene, the way that science decided that causation — 
that cause had been established was with animal 
experiments and with laboratory research. 

Scientists would look under a microscope and 
see what it was that was causing the disease or the 
illness, and they could see that that same thing caused 
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it each and every time. Tuberculosis was an example. 
There was a lot — a lot of study about tuberculosis. 
But tuberculosis was discovered in the laboratory using 
animal experiments and then actual lab experiments to 
show that bacteria caused tuberculosis. 

That's science. That's what science did. 
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And the scientists who were skeptical about 
the causation conclusion said: You haven't done that 
with smoking. You haven't done it in the laboratory. 
You haven't done it with animal experiments. All you 
have are these statistical studies. 

So, the scientists who wanted more proof, who 
wanted laboratory proof, weren't satisfied. And you'll 
hear from the witness stand, experts tell you why. 

They will tell you, for example, that epidemiology, 
statistical studies, can be misleading. 

One example you'll hear about is cirrhosis of 
the liver. Now, statistical studies were used to show 
that more smokers get cirrhosis of the liver than 
nonsmokers. They were used to show that. But 
scientists did not accept the fact that smoking caused 
cirrhosis of the liver. And in fact, we know now that 
it doesn't cause cirrhosis of the liver. 

But the statistics were used to find out why, 
and the laboratory research showed this. It showed 
that, as a generality, not as a — not on an individual 
basis, but as a generality, smokers drank more heavily 
than nonsmokers, and it was shown in the laboratory 
that excessive use of alcohol and poor diet, excessive 
use of alcohol, causes cirrhosis. 

Smoking had nothing to do with it. But 
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smokers, it was a characteristic of smokers that they 
drank more heavily, and that's why the statistical 
study identified smoking as a risk factor. Now, so 
you'll hear about that. 

You'll also hear that statistical studies can 
be flat-out wrong. And yesterday you were given an 
example about AIDS. I'll tell you about the 
statistical studies on AIDS. 

In the early days of the AIDS epidemic, based 
on statistics, some scientists thought that AIDS was 
caused by the use of a certain kind of drug, known as 
party drugs, called amylnitrate poppers, because they 
found more people were getting AIDS who had used that 
kind of drug. 

Well, through laboratory research, studies in 
the laboratory, scientists found out that that was 
wrong, that AIDS is caused by the HIV virus. And 100 
percent of the time, unfortunately, 100 percent of the 
time, the HIV virus will result in AIDS. They are able 
to show it time and time again in the laboratory. 

In fact, the scientists who discovered that 
were nominated for the Nobel Prize, the most 
prestigious world-wide prize in science. 

So, epidemiology can be wrong. 

Another example you'll hear about is peptic 
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ulcers. For years and years, based again on 
statistics, people thought that peptic ulcers came from 
stress, from diet, and many thought from smoking. But 
an Australian doctor noticed in the laboratory that 
there was bacteria in the stomach lining of animals 
that developed peptic ulcers, and to test the 
proposition, you know what he did? He took it himself. 
He took the bacteria into his own body and he developed 
a peptic ulcer. And he proved that bacteria causes 
peptic ulcers. Laboratory proof. Science. 

Now, does this mean statistical associations 
aren't important? Absolutely not. Absolutely not. 
Statistical associations are important. They are 
important. They help isolate things and to look to 
find out why. 

You isolate something, and then you say, why? 
Statistical associations are important, but they don't, 
by themselves, establish causation. 

And there were many, many efforts in the 
1950s and 1960s to take smoke and produce lung cancer, 
and they were not able to do it in the laboratory. 

Just simply not able to do it in the laboratory. 

Now, what has changed since the 1950s and 
1960s? What has changed since the warnings went on the 
pack? Where are we with the science? 
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Well, let me tell you about that, what the 
evidence will be on that. 

You will learn that there have been many, 
many more epidemiological studies, more than 100 of 
them, and what do they show? They confirm that there 
is a relationship, there is an association between 
smoking and lung cancer and between smoking and some 
other diseases. 

They show that. They confirm that. 

And because of those studies, because of all 
of those confirming studies, over the course of time, 
the tobacco companies changed their position on smoking 
and health. The tobacco companies no longer said what 
they said and we will prove to you believed in 1954 
that they didn't think their products were injurious to 
health. 


The tobacco companies have said, these 
studies establish that smoking is a risk factor for 
disease. The tobacco company executives have said, we 
believe that smoking may cause disease, it may cause 
lung cancer. It hasn't been scientifically proven the 
way science proves things, but we believe, based on the 
statistics, that it may, and we accept it as a risk 
factor. 


Now, what is a risk factor? A risk factor is 
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anything about a person, something that you do, like 
smoking, or something that you — something that you're 
exposed to, like pollution or something, that's just — 
you can't help. Your family background, your genetics, 
that makes it more likely that you will get a disease 


http://legacy.library.ucsfSdu/tiel/rbHP§^O0/(pcllndustrydocuments.ucsf.edu/docs/glxd0001 



7 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 


than someone else. 

If you have heart disease in your family and 
you have a history of heart disease in your family, it 
doesn't mean you're going to get heart disease. But it 
does mean that you're more likely to get heart disease 
than someone who doesn't have heart disease in their 
family. And that's what a risk factor is. You're more 
likely to get it. 

And the tobacco companies have said, based on 
what we've seen, based on the studies, smoking is a 
risk factor for disease. But the tobacco companies 
have said consistent with the science, consistent with 
what science has been able to do, it has not been 
proven, scientifically, that smoking is the cause of 
disease, because science hasn't gotten there. And that 
is a reasonable position to take when you look at what 
science requires. 

It may not be a politically correct thing to 
do, but it is reasonable. It is a reasonable position, 
based on the requirements of the science. 
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Science has required three things in order to 
get to causation. Let me show you what they are. 

There are three things that science requires, 
and this is not — what I'm about to tell you is not 
just something that one scientist says and it's not 
just something that a tobacco company says. The 
Surgeon General of the United States has said this. 

This is what science requires in order to 
satisfy causation as a general matter. 

First: Statistics. 

Second: Animal studies. 

Third: Mechanism. 

And what mechanism means is identifying the 
thing that causes it. The thing. The bacteria. The 
virus. The thing. 

This is — this is — this is what science 


requires. 

What about these three things? There are 
plenty of statistical studies that show associations. 
Plenty of them. So, sure, we can put a checkmark here. 
Statistical studies. 

Well, what about animal studies? These 
animal studies are generally referred to as inhalation 
studies, when it comes to smoking and health. And what 
that means is that scientists, researchers, have had 
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different animals inhale cigarette smoke. They inhale 
the tobacco smoke and see whether it produces cancer in 
their lungs. 

And except for one study in 1970 that was 
criticized because of the way it was done and never 
confirmed, never able to be duplicated, and science 
requires that you're able to do the thing more than 
once, there have not been any animal studies that have 
produced lung cancer when smoke has been taken — you 
take the smoke and you have animals inhale it. It 
hasn't happened. And, boy, has it ever been tried. It 
just hasn't happened. 
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And this is particularly interesting, because 
science has been able to produce lung cancer, tumors in 
animals when they've inhaled other things. 

In animal studies, in inhalation studies, 
they've had animals take in ether, and it's produced 
cancer. More recently, diesel fumes. Diesel fumes 
have produced cancer in laboratory animals. 

And the interesting thing about that is 
diesel fumes were used to the real live amounts, the 
amounts that a person would inhale, the actual amounts, 
and they produced lung cancer in animals. 

And, yet, when animals were exposed to 
cigarette smoke in massive — way more than what a 
TAYLOR, JONOVIC, WHITE & GENDRON 
COPYRIGHT 1998V-CALLHRIGHTSGRESERVED 


67 


smoker actually gets, they did not get lung cancer. 

And the reason these inhalation studies are 
so important is that it's the right thing being tested, 
which is the whole cigarette smoke, it's the right way 
of testing it, by inhalation, the way a smoker takes 
smoke, and it's the right organ, the right tissue being 
tested, which is the lung. That's why it's important, 
but it hasn't happened. Scientifically, we haven't 
gotten there. 

And as to this, the mechanism, the thing that 
identifies it, that hasn't happened either, despite 
massive efforts to do it, to try to find research, the 
mechanism, the thing, whatever it is, is there 
something in smoke that's causing it? What is it? It 
hasn't happened. It hasn't happened. 

And that's why the tobacco companies have 
said, it's a risk factor. It shows it's a risk factor, 
but it hasn't been scientifically proven. 

And you know what? One of plaintiffs' 
experts agrees with that and has said that technically, 
under oath, technically the right term is risk factor. 
And another plaintiffs' expert has said under oath that 
a number of the diseases that plaintiffs say are caused 
by smoking, he would say smoking is a risk factor. 

Like cervical cancer and pancreatic cancer and others, 
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Not kidney cancer. Bladder cancer and 
stomach cancer. 

They're risk factors. Not cause. 

That's the scientific evidence. 

Now, there's another thing. What you'll hear 
from the evidence is that virtually all of the diseases 
that you're going to hear about in this case are 
associated with other aspects of living, things that 
we're exposed to from outside and things that we take 
inside our body. They are what the experts will tell 
you are multi-factorial diseases. Multi-factorial. 
There are a lot of different factors. 

There are three basic facts that we know 
about lung cancer. Three basic facts. Every expert — 
it doesn't matter whether it's on that side, comes from 
their side or it comes from that side. Every expert 
will agree on these three basics facts about lung 
cancer, because that's what the science is. 
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are. 

First, more smokers get lung cancer than 
nonsmokers. Fact number one: More smokers get lung 
cancer than nonsmokers. And significantly more. 
That's fact number one. 
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Fact number two: Some people get lung cancer 
who have never smoked and haven't been around smoke. 
That's fact number two. Some people get lung cancer 
who have never smoked. 

And the third fact — the third fact is this: 
Most smokers never get lung cancer. That's the third 
fact. 


Those are the three facts that we know. More 
smokers get it than nonsmokers; some people who are 
nonsmokers do get lung cancer; and most smokers never 
get lung cancer. 

There are other things that cause — that 
are — you know, that scientists say, well, we think 
maybe this causes lung cancer. The statistics point to 
some other things. They're not materially as 
significant as smoking. Radon in the homes. Asbestos. 
Other things. 

Statistically, they're not as significant as 
smoking, but people do get lung cancer who have never 
smoked. 

And heart disease, heart disease — there are 
200 or more known risk factors for heart disease. 200 
or more known risk factors for heart disease. 

There are plenty of people who get heart 
disease who don't smoke. What are they? What are the 
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risk factors? I'm not going to name — I'm not going 
to do 200 of them, but I'll give you five, six, seven 
of them. 


High blood pressure. Cholesterol, high 
cholesterol, the wrong kind of cholesterol. Poor diet. 
Diabetes. Smoking. Smoking is one of them. Family 
history. And you could go on and on and on. Obesity. 
Lots of things. 200 of them or so, or more, are risk 
factors for heart disease. 

In fact, we're just learning now — science 
has just begun to touch now on something new that we 
didn't know about heart disease, that there may be 
viral agents — a virus that contributes to or causes 
some heart disease. Virus. That's new research. New 
in the last year or two years. 

So the tobacco companies have acknowledged 
and have said flat-out, yes, smoking is a risk factor 
disease and smoking may cause disease, but there are a 
lot of questions unanswered. And all of the experts 
will tell you that there are still lots of unknowns. 

Why don't — why don't animals get lung 
cancer when they're exposed to smoke? Why don't all 
smokers get lung cancer? Why don't most smokers get 
lung cancer? 

We know — we know that there are physical 
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changes in the lungs of smokers. You can look at them 
on X-rays. You can take pictures. They're there. You 
can see them. Smokers' lungs look different than 
nonsmokers' lungs. 

But what makes the one person out of ten 
smokers who do get lung disease different from the nine 
out of ten who never get lung disease? What makes them 
different? 

Plaintiffs said yesterday, oh, it's genetics. 
Well, the evidence will show that we don't know. We 
don't know that nine out of ten have some super-duper 
genetic code that keeps them from getting lung cancer. 
We don't know that. There are a lot of unanswered 
questions. 

Why does the one in ten get it and the nine 
don't? And what is this mechanism? If it is smoke, 
what is it? 

Reaching a conclusion about causation before 
science has hit number two and number three, the animal 
studies and the mechanism, is what some epidemiologists 
call the black box of epidemiology. 

I shouldn't draw a black box with a blue pen, 
but pretend this is black. Okay. 

And let's say we're talking about heart 
disease. Heart. And then you've got all these risk 
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factors that contribute. You have diabetes, 
cholesterol, blood pressure, smoking, a whole bunch of 
others. And then out this side — out this side of the 
black box, we have disease. Heart disease. 

The problem is that science hasn't been able 
to lift the top off that box and tell us what it is 
about any of these arrows that I have going in, which 
one or which combination or what the mechanism is 
producing the disease at the other end. That's the 
black box of epidemiology. 

We can do that with AIDS now. We know. We 
know going in here it's a virus and coming out here we 
have AIDS. We've opened that black box. We've opened 
this one with science, but we haven't opened it with 
smoking. And that's why tobacco companies have said, 
it's a risk factor, it may, but the requirement of 
science haven't been met. 

It's reasonable for the public health 
community, the people who are protecting the public 
health to say, we're not going to wait for the black 
box to be opened. The statistics are good enough for 
us. There are a lot of studies. We're not going to 
wait. That's a reasonable position to take, for them 
to tell people not to smoke. 

But it's also reasonable for the tobacco 
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companies to say, the requirements of science to say 
causation haven't been satisfied. And a reasonable 
difference of a position, ladies and gentlemen, is not 
fraud. That's not fraud. That's a disagreement. 

Science is there. Causation has not been 
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scientifically proven. 

Now, I want to turn now to the second charge 
of fraud. The second charge, and that is that the 
companies hid things, that they knew about the health 
risks of smoking and nicotine that other people didn't 
know. I want to turn to that next. That's what I want 
to talk about. And the evidence is going to show that 
that didn't happen. 

There was an enormous amount of research that 
got started in 1950 and throughout the '50s, a tidal 
wave of research into smoking and health. And who did 
that research? Who actually did that research? Well, 
let's talk about that. 

First of all, a great deal of the research 
into smoking and health. The effects of smoking on 
health was done by independent researchers at 
hospitals, at research centers, in the best 
laboratories in the country. They had nothing 
whatsoever to do with the tobacco companies. They were 
looking at nicotine. They were looking at tobacco. 
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They were looking at smoke. And they were trying to 
find out what, if anything, was causing disease. That 
was being done by the best researchers and scientists 
around the country. 

And all of their research was published. All 
that they wanted to publish was published. It was 
disclosed. It was out there in the scientific and 
medical community. It was known. 

In fact, just to give you an idea of how much 
got done, between 1950 and 1961, there was so much 
research done that a book — we're going to — we'll 
bring this book to the courtroom, but a book about this 
size, it's green, you'll see it, was published. 

And what it did was it collected all of the 
articles and all of the research efforts, and it — the 
bibliography, you know the part at end of the book 
which lists the different articles, lists the things 
that had been discussed in the book, went on for 110 
pages, the size of a small novel. That's just the 
bibliography, the listing of the reference material, 
the listing of the studies, the listing of the research 
efforts that had been published, went on for 110 pages. 
And it had 6,000 of them listed. That was in 1961. 

In 1968, the three people who did this — the 
three people who did the 1961 one were professors at 
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the Medical College of Virginia. 1968, they 
supplemented it. Actually two of the three did. I 
don't know what happened to the third guy. But they 
supplemented it. 

4,000 more articles were put in there. 

And in 1975, they supplemented it again. 
Thousands more. 

Now, this was invaluable, because what it 
meant was that a researcher who wanted to know, you 
know, what's been done on this subject, what's been 
done on that subject, what's been done with nicotine, 
what's been done with different aspects of smoke, could 
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go to one place and have a way of getting into the 
actual publications, the actual articles. 

And they were summarized and discussed in the 
book. But if you didn't want to just use the summary 
and the discussion, you could go and actually find the 
articles and use them. 

It was an invaluable way of helping to assist 
the scientific effort. It was relied upon by the 
government. It was relied upon by private researchers. 

Who do you think paid for it to be done? The 
tobacco companies paid for it to be done. We'll prove 
that to you. The tobacco companies paid to have all 
that work done. 
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Now, the tobacco companies were doing other 
things as well. You'll learn from the evidence that 
the tobacco companies were doing their own research, 
and most of that research was on the constituents, the 
components, the particles of smoke, trying to — trying 
to identify the particles in smoke, responding to what 
was being said about smoking. 

And you'll learn from the evidence that the 
particles in smoke, the chemicals in smoke are tiny, 
tiny microscopic chemicals. So, in many ways, the 
technology had to be invented — you had to invent the 
technology or take other technology, other tools, other 
techniques, and modify them in order to be able to 
break down and dissect smoke. We all know what smoke 
is . 


And the companies did that. And they 
developed ways of doing it. They developed things 
called — ways to use things called — you'll hear 
about these things, and I know they don't mean anything 
to you right now, these scientific terms. But the 
evidence, it's going to be right here in the courtroom, 
you'll hear about the use of gas chromatography and 
electron detectors and things like that, to try to 
break down smoke so science could get better at what 
was in smoke. Not easy. 
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And what did the tobacco companies do with 
the technology they developed? You'll hear from the 
evidence that they published it. They published it so 
that other scientists who were working on the research 
into smoking and health would have the advantage of 
that material. 

Now, you're going to see that and you're 
going to see evidence of lots of the articles that were 
published. Thousands and thousands of articles that 
were published. More than 10,000 articles between 1950 
and 1975. 

And you're going to see lots of documents in 
this case as well. You're going to see documents by 
company employees, written by company employees over 
the course of probably 50 years. You're going to see 
lots of documents. 

And one of the things you're going to have to 
do, because documents are going to be offered by both 
sides, is you're going to have to decide what you 
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think — what weight to give to those documents. 

You're going to have to decide whether a 
document is an opinion by an employee that didn't mean 
anything, that didn't go anywhere, the companies never 
did anything with it, it wasn't agreed with, it wasn't 
ever acted on. 
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You're going to have to look at that, because 
there are many, many documents. There are 50 million 
documents that were written by company employees over 
the course of these years. Probably more than 50 
million documents. 

So you're going to have to evaluate 
documents, and you're going to have to see what was 
done. What did the companies actually do? 

Actions. What were their actions? Actions 
speak louder than words. Actions speak louder than 
words. What were their actions? 

Because you'll hear testimony that at Philip 
Morris and at other tobacco companies, employees were 
encouraged to have opinions. They were encouraged to 
write documents. They were told write what you think; 
have opinions. 

And you'll have to decide whether the 
companies agreed with them or didn't agree with the 
opinions. There are lots of opinions by lots of people 
over lots of periods of time. 

And your common sense will tell you that you 
have to look at documents back at the time they were 
created, what people knew back then, compared to what 
people know today. 

And, you know, documents are funny things. 
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You can take documents and put them in a particular 
order and make them appear as though they say anything 
based on what you select. 

If you went back to the Miami Herald and just 
looked at all of the columns in World War II about the 
battles we lost and the ships of ours that got sunk, 
you'd probably think that we lost the war. Every one 
of those columns would be true, but the conclusion 
would be wrong. 

So you have to look at what actually 
happened. What actually happened? What was done? And 
that brings me to my third topic. 

My third topic, which is CTR, the Council for 
Tobacco Research. 

Now, you heard yesterday — you heard 
plaintiffs say that the Council for Tobacco Research 
was a public relations ploy, that was a sham of some 
kind. 


The evidence is going to prove to you that 
hundreds of millions — hundreds of millions of dollars 
were spent — were given by the tobacco — the Council 
for Tobacco Research to independent researchers called 
grantees, and that that research was important 
research. It was valuable research. Valuable research 
that contributed enormously to smoking and health 
TAYLOR, JONOVIC, WHITE & GENDRON 
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research over a course of time. 

Now, go back with me for a moment to the 
1950s, because I wanted to talk about The Frank 
Statement and Council for Tobacco Research. So go 
back — think back. Some of you might be able to think 
back to the 1950s. 

But to try to put it in context for you, if 
you got on a commercial airplane and had propellers, 
television was black and white, cable wasn't in 
existence, cars had big fins on the ends of them, and 
we were just five years from the end of World War II. 
So, now we're back in the 1950s. 

And all this research has come out. The 
statistical studies come out, the early ones. And the 
mouse skin painting study had come out. 

So what did the companies do? What did 
companies do about it? 

Well, you'll hear in the evidence that the 
companies could have done nothing. In fact, one 
company thought that they shouldn't do anything. 
Shouldn't do anything at all. 

But that's not what the companies did. That 
was not the road they took. They decided on a plan in 
1953 which is called The Frank Statement, which was 
announced in The Frank Statement. And they announced 
TAYLOR, JONOVIC, WHITE & GENDRON 
COPYRIGHT 1998V-CALLHRIGHTSGRESERVED 


81 


that plan to the public. The Frank Statement of 1953. 

You heard yesterday plaintiffs' counsel say, 
you'll look in vain for a document to show that The 
Frank Statement was genuine, that they believed what 
they said. 

Well, you're going to see that document in 
this courtroom. You're going to see minutes that were 
taken back in 1953 when the company met, and you'll see 
that these presidents of these companies said they did 
believe they had an interest in the public health, they 
agreed with that, and they agreed that, even though 
they had been doing research and they had been giving 
money to assist in research, that they had to do more 
because of these statistical studies, that they had to 
do more. 


And that's why they came up with The Frank 
Statement, and we will prove to you the genuineness of 
their belief when they met back in 1953. 

Now, did they want good public relations? Of 
course they wanted good public relations. But they 
also wanted, as we will prove, that the good public 
relations will come from doing good things, by 
assisting the research effort, helping find out the 
answers to the questions that were being raised. 

And part of that was finding and putting 
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together and deciding on the Council for Tobacco 
Research, which back then was called the Tobacco 
Industry Research Committee. 

Now, as has the Tobacco Industry Research 
Committee has, the Council for Tobacco Research has 
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been criticized over 44 years, from 1954. Have I got 
my math right? Sure. It's been criticized. You can 
find documents that say, we think Council for Tobacco 
Research ought to be doing more for the tobacco 
companies. We're giving them all that money; it should 
be doing more for us. 

And is there evidence that somebody said, 
well, we think tobacco — Council for Tobacco Research 
is all about public relations and has somebody wrote 
something like that? 

Yes. There's documents. You can find 
documents like that. 

But look at what happened. Look at what the 
Council for Tobacco Research did. Actions — actions, 
look at the actions. And when you look at what the 
Council for Tobacco Research did over 44 years, you're 
going to find out this: Hundreds of millions of 
dollars were spent to make substantial contributions to 
the research effort in smoking and health. Hundreds of 
millions of dollars. 
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The people who ran — the people who ran the 
tobacco — the Council for Tobacco Research were 
independent and the best qualified scientists — among 
the best qualified scientists in the country. 

I'm going to prove that to you in the 
evidence, and I'm going to tell you that evidence, 
about who these people were that are attacked as being 
a sham and a fraud. I'm going to tell you who they 
are. 

And you're going to find that the companies 
did exactly what they said they would do in The Frank 
Statement. When they said we were pledging aid and 
assistance to the research effort and to all phases of 
tobacco use and health, that's what they did. 

They set up an organization that was 
independent of them. The idea was to model it after 
other organizations, where doctors would run it, 
doctors not connected to the tobacco industry would be 
in charge of it. And people would come, researchers 
who had ideas that they wanted to develop, and they 
needed money. 

Researchers would come to these doctors, not 
to the tobacco companies, and they would say: Here's 
our research project. This is what we want to do. 

What do you think? Can you give us money to do it? 
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And these independent doctors would decide 
whether they thought that was something worth doing, 
and if it was, they gave them grants. 

And what happened to the grants? They were 
published. The results of the efforts by these 
grantees were published. 

There were 1,200 separate research 
investigations by researchers, five of whom went on to 
win the Nobel Prize in their field. Five of them went 
on to win the Nobel Prize in their field. And they 
went to institutions all over this country. They went 
to Harvard. They went to Stanford. They went right 
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down the road here to the University of Miami, went to 
the University of Florida. Wherever good researchers 
had good idea, that's where they went. That's where 
the money went. 

And where were they published? Where were 
the results published? In the Journal of the American 
Medical Association, in the New England Journal of 
Medicine, in all of the prestigious publications that 
you're going to hear about from this witness stand. 

Plaintiffs say it wasn't important research. 
It wasn't — it was — the research wasn't important. 

MR. ROSENBLATT: Object as argument. Your 

Honor. 
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THE COURT: Sustained. 

MR. HEIM: You're going to hear in the 
evidence that much of the research that was done and 
sponsored by CTR was co-funded. That is, the 
researchers got money from some other organizations as 
well who also thought the research was important. 

The American Cancer Society. Other 
organizations like the American Cancer Society. Public 
health organizations co-funded the research that was 
being done by researchers who were getting grants from 
the Council for Tobacco Research. 

Not important research? More than 600 times 
Surgeon Generals of the United States have cited to the 
research done by these grantees. More than 600 times. 

The FDA, the Federal Government, has cited 
and relied on this research hundreds of times. This 
was the cooperation and assistance that was promised in 
The Frank Statement. And that's the record of aid and 
assistance that came from the Council for Tobacco 
Research. 


What was the second thing? Do you remember 
that big chart they had up there yesterday? What was 
the second thing that was promised? 

They said, if my memory serves me, that in 
charge of the research activities of the Council for 
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Tobacco Research would be scientists of independence 
and integrity. 

Well, let's look at that. Who were they? 

The very first one was a doctor by the name of Clarence 
Cook Little. Who was he? Well, he'd been president of 
the University of Michigan, president of the University 
of Maine, founder of Jackson Memorial Library, Jackson 
Memorial Laboratory, managing director of what is now 
the American Cancer Society. That's who the first head 
was. Dr. Clarence Cook Little. 

He was also president of the American 
Association for Cancer Research. And the men, the 
people who have come after him, have had qualifications 
like him. 

Dr. William Gardener, who followed him, 
professor and chairman of the anatomy department of 
Yale Medical School. President, International Union 
Against Cancer. Member, National Cancer Institute. 

Had written 200 scientific publications. 


http://legacy.library.ucsfSdu/tiel/rbHP§^O0/(pcllndustrydocuments.ucsf.edu/docs/glxd0001 



20 

21 

22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


This is the quality of people that were 
running this organization that was supposed to be a 
sham. 

And the third thing, the third statement that 
was made was that there will be an advisory board of 
scientists disinterested in the tobacco companies. And 
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there was. There were specialists, doctors, MD's, 
medical doctors, having no interest in the tobacco 
companies, that were experts in cancer, cardiovascular 
disease, pulmonary diseases, pharmacology, independent 
people of integrity, who ran the Council for Tobacco 
Research. 


And, in fact, between 1968 and 1986, there 
was always on the board, the Scientific Advisory Board, 
the group that looked at these research projects, at 
least one member from the National Cancer Institute. 

One week ago today — one week ago today the 
Nobel Prize for science was awarded to three Americans. 
Two of those Nobel Prize winners had received funds 
during the course of their research from the Council 
for Tobacco Research. And the work that they received 
the Nobel Prize for, worked on nitric oxide, was also 
work that they had been working on when they came and 
got grants from the Council for Tobacco Research. One 
week ago today, two Nobel Prize winners. 

That's the kind of aid and assistance that 
the Council for Tobacco Research has given over the 
years. And they have funded studies unfavorable to 
tobacco companies. Grantees that got money from the 
Council for Tobacco Research published things 20 years 
before the government — they published that there was 
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a relationship between smoking and low birth weight 
babies, 20 years before the government said that that 
ought to be warned. 

So we're going to prove to you with our 
evidence that the Council for Tobacco Research 
performed a great service. It was independent. People 
of integrity that performed a great service in the 
scientific effort to answer the questions that have 
been raised about smoking and disease. 

That research has been used by many 
scientists. It's been used by public health 
organizations. It was valuable research. And we're 
going to prove to you that the companies themselves 
have worked hard. 

You're going to hear this afternoon how 
they've worked hard to reduce the risk, the health 
risks of smoking, to respond to the public health 
organizations and to science and to reduce the health 
risks of smoking. 

We're going to prove that what the companies 
have said and what the companies have done has been 
fair and it's been responsible. 

Now, as I said when I started, these are our 
commitments to produce this evidence, all of us 
lawyers. Hold us to our commitments. 
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I don't get a chance to do it right away. 

The lawyers on the defense side, we don't get a chance 
to put our evidence on right away. That comes later 
after the plaintiffs have put on their evidence. 

But we will get our chance to put on our 
evidence. And when we do, we're going to satisfy you 
on each of the three points that I started with this 
morning, that the health risks of smoking, the fact it 
can be hard to quit have been common public knowledge. 
We're going to prove that to you. 

We're going to prove to you that smokers can 
quit if they want to quit. 46 million people are proof 
of that. But we're going to prove it with expert 
testimony up on the witness stand. 

And we're going to prove to you that these 
claims of fraud that you heard about yesterday, these 
claims of fraud are hogwash. 

Thank you. 

THE COURT: All right, folks. I think what 
we'll do is we'll take our lunch break at this point 
before we resume the opening by other counsel. 

It's now 25 after 12:00. How about getting 
back here at, say, a quarter to 2:00? It will give you 
about an hour and 15 minutes, 20 minutes. 

Do not discuss the case. Do not talk about 
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the case. Do not reach any conclusions about the case. 

Just go out and enjoy your lunch. Come back 
here to the sixth floor. Meet the bailiff outside the 
jury room at 15 minutes before 2:00. 

All right. Folks, you're dismissed. 

(The jury exited the courtroom.) 

THE COURT: Yes, sir. 

MR. ROSENBLATT: One issue at sidebar. Judge. 

THE COURT: You all may be seated, if you 
wish, or leave, one or the other. 

(Proceedings were had at sidebar.) 

(A lunch recess was taken at 12:35 p.m.) 
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